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On April 25, 2006 Congress returned to Washington DC from their Easter recess.  Prior to the recess, NACBHD reported that the Senate had passed its FFY 2007 Budget Resolution which included a $7 billion dollar increase to Health and Human Services and Education funding (Specter-Harkin Amendment).  NACBHD also reported that the House recessed without voting on its Committee’s FFY 2007 Budget Resolution—which did not include the same $7 billion dollar increase—although such was proposed by Representative Rosa DeLauro (D-CT).  The House Committee Resolution “would cut funding for domestic “discretionary” (or non-entitlement) programs by $10.3 billion in fiscal year 2007 and $167 billion over five years” (Center for Budget and Policy Priorities, March 31, 2006)
A Budget Resolution (joint after both houses conference) is used to “set a ceiling” for the appropriation committees.  Budget Resolutions are not law.  For all discretionary spending programs (do not include Medicaid, Medicare, Social Security), the ceiling for FFY 2007 is $873 billion. 
NACBHD members should also note that the President’s 2007 Proposed Budget does include language to requiring the “clarification of the rehabilitation option used by many members to provide recovery oriented services.  It is likely that such “clarification” will result in cuts. 
FFY 2007 Budget—Current Status

NACBHD received a summary from Robert Morrison, Public Policy Director for the National Association of State Alcohol and Drug Abuse Directors (NASADAD).  Highlights from NASADAD include: 

FY 2007 Appropriations Schedule: The House Appropriations Committee released a very tentative schedule for Subcommittee and full Committee “mark-ups.”  The Subcommittee on Labor/HHS/Education, which has jurisdiction over funding for the Substance Abuse and Mental Health Services Administration (SAMHSA), under this schedule, would consider its bill on Wednesday June 7.  The bill would then be considered in full Committee on June 13; and the full House would debate the measure on June 21.  The overall goal is for the House to be finished with its appropriations work by the July 4th recess.   (NACBHD has not seen release of the Senate schedule)  

FY 2007 Budget Resolution: Members of the leadership will resume efforts to address disagreements in order to return the FY 2007 Budget Resolution (H Con Res 376), or spending blueprint, to the House floor after the measure had to be pulled during the first week of April.  The House Budget Committee cleared on March 29th by a vote of 22-7 a $2.8 trillion spending plan for FY 2007 that mirrors the President’s overall $873 billion discretionary spending cap.  The Senate passed its version on March 16th (S Con Res 83) only after adding $16 billion in added spending.  Of this amount, an additional $7 billion would be allocated to the Departments of Health and Human Services (HHS), Education and Labor.  If the House and Senate can not clear the same Budget Resolution, procedural actions will be taken to set spending guidance. 

Other issues that may see action include:

· Health care reform – including initiatives related to small business health plans and caps on medical malpractice suits
· Lobby reform/disclosure
· Immigration reform
Lastly, the FFY President’s Budget proposal included language that requires the state mental health authorities to “certify” that all block grant dollars received over the base since 1998 are used for “transformation” activities.  Essentially, this would give the state mental health authorities control over dollars that are used in the communities.  NACBHD and the National Association of Counties (NACo) sent letters to both Appropriation Chairs requesting that this language be eliminated.  The letter can be viewed at http://nacbhd.org/whatsnew/Arlen_Specter041106.pdf and http://nacbhd.org/whatsnew/Ralph_Regula041106.pdf. 

Implementing the Deficit Reduction Act (DRA)

In addition to following the FFY 2007 Budget process, NACBHD is also attempting to impact implementation of relevant components of the DRA.  Specifically, NACBHD is trying to influence the Centers for Medicare and Medicaid (CMS) regulatory process defining case management services and third party liability.  Additionally, NACBHD is hoping to influence CMS’s “clarification” of the rehabilitation option.  

To assist with this effort, NACBHD has retained the services of Barbara Edwards, Former Ohio State Director of Medicaid.  With Barbara Edward’s guidance, NACBHD and NACo sent a letter to Secretary Leavitt explaining the importance of the rehabilitation option to the public behavioral health and developmental disability services systems.  Ms. Edwards is also helping NACBHD understand guidance established by CMS (Dear State Medicaid Director Letters) that will be used to formalize Medicaid reforms of the DRA.  So far, CMS has issued very narrowly focused letters on the subjects of long-term care and benefits package flexibility.  Each of these letters can be found at http://www.cms.hhs.gov/SMDL/SMD/list.asp?filtertype=date&datefiltertype=-1&datefilterinterval=60%7Cd&keyword=&cmdFilterList=Refresh+List . 
The DC advocacy community anticipates release of the case management guidance in the very near future.  In fact, CMS had originally expected release March 31, 2006.

The NACBHD/NACo letter to Secretary Leavitt can be found at http://nacbhd.org/pdf/leavitt.pdf 
Health and Long Term Services: DRA Implementation

NACBHD has also developed a relationship with the Association of University Centers on Disability (AUCD).  AUCD staff often provides NACBHD with insightful reports on policy making that impacts the disability community.  On April 25, 2006 AUCD forwarded the following information on HCBS services and the DRA:


This analysis is taken directly from a Kaiser Commission report, "Medicaid Long-Term Services Reforms in the Deficit Reduction Act," (http://www.kff.org/medicaid/upload/7486.pdf) prepared by Jeffrey Crowley, Health Policy Institute, Georgetown University. It is an excellent analysis of the opportunities and potential pitfalls this new policy may provide.

State Option to Provide HCBS Services
The DRA creates a new opportunity for states, starting in January 2007, to provide a comprehensive package of community-based services under their Medicaid state plans that previously could only be provided through the home- and community-based services (HCBS) waiver program. For many years, states have advocated for the ability to provide HCBS services without needing to go through the waiver process. The DRA amends section 1915 of the Social Security Act to permit states to provide the full range of HCBS waiver services to seniors and people with disabilities with income up to 150% of the poverty level as state plan (i.e. non-waiver) services. Unlike the waiver program, there is no budget neutrality requirement, in which states must demonstrate to federal officials that the provision of community-based waiver services will not increase federal costs over costs that would be incurred if states only provided institutional services. Further, this option (as with the personal care option)expands the population of Medicaid beneficiaries eligible for community services by permitting states to use the option to serve persons who do not require an institutional level of care.

The DRA sets a new precedent in Medicaid law by permitting states that take up this option to establish enrollment caps and maintain waiting lists, and provide services under this option only in certain parts of a state. Prior to the DRA, states were required to provide services under any option to all Medicaid beneficiaries for whom they were medically necessary. Previously, states could establish enrollment caps and limit statewideness only after going through the waiver application process, which involves a federal review of the reasonableness of a state's proposal. Additionally, the DRA provides for "adjustment authority" which permits a state to adjust its eligibility criteria for community services under the option in the event that actual enrollment exceeds projected enrollment, as long as they ensure that individuals participating in the option are able to receive at least twelve months of community services (beginning on the date that they started receiving community services) and eligibility for institutional services is no more restrictive than it was before the state took up the option. Prior to the DRA, functional eligibility criteria for community services was required to be at least as stringent as the eligibility criteria for institutional services. This option changes the incentives for states by not only permitting less restrictive eligibility criteria for community services, but by requiring it. The DRA requires states that take up this option to establish less stringent needs-based eligibility criteria for community services than for institutional services. For persons receiving institutional services or HCBS waiver services on the date that a state submits a state plan amendment to take up this option, the DRA protects their continued eligibility for institutional or waiver services even if they no longer meet new more stringent eligibility criteria until such time that they are discharged from the institution or waiver program or no longer qualify for Medicaid. States are permitted to provide for self-direction of services (by the individual or their authorized representative), with similar requirements as under the Money Follows the Person demonstration.

Policy Implications: Key elements of this new state option were taken from Title II of the Improving Long-Term Care Choices Act of 2005 (S. 1602), legislation that was introduced in the Senate in July 2005 by Senators Grassley, Bayh, and Clinton. This legislation was strongly supported by advocates for people with disabilities. The state option that was established by the DRA, however, differs in significant ways from S. 1602. In particular, S. 1602 would not have permitted enrollment caps and waiting lists. While states supported this new option with enrollment caps, the disability community opposed it. 

Since the landmark Olmstead Supreme Court decision in 1999, there has been a belief that states must take greater steps to eliminate waiting lists in HCBS waiver programs. To the contrary, the size of waiting lists has actually grown since the Olmstead decision. In recent years, the size of Medicaid waiver waiting lists has grown from 156,000 in 2002 to 206,000 in 2004. It is unclear what impact this new option will have on the size of state waiting lists, and whether states will use the option to expand access to community services, whether the ability to maintain waiting lists under this option will lead to more people on Medicaid waiting lists-or both. 

Concerns also have been raised that the new capacity to cap enrollment may effectively weaken the security of existing optional coverage. For example, an estimated 722,000 Medicaid beneficiaries receive services under the personal care option (currently offered in 30 states plus DC) and an unknown, but significant number of individuals receives services under the rehabilitation services option (currently offered in 46 states plus DC). These are two of the primary state plan options used by states to provide community services. When a state elects these options, individual Medicaid beneficiaries gain a right to receive these services if they need them. Now, states could shift the coverage of personal care or rehabilitation services from existing state plan options to the new HCBS option. Either immediately, or at some future date when a state faced a fiscal crisis, it could limit access to the service in a way that is not currently permitted under the personal care and rehabilitation services options.

Previously, Medicaid beneficiaries have successfully challenged in federal court the reasonableness of a state's eligibility rules for institutional services when changes were made solely to achieve a predetermined level of financial savings. Some stakeholders have raised concerns that the requirement under this option for more stringent eligibility for institutional care will be used to justify equally arbitrary changes in the eligibility criteria for institutional services, instead of relaxing the criteria for community services. Indeed, the DRA appears to anticipate this outcome by providing some protections to individuals currently receiving services in institutions and waiver programs from being made ineligible under a new, more stringent eligibility standard.

Another uncertainty related to the option relates to the usefulness of the adjustment authority. Under S. 1602, states that sought to restrict eligibility for community services under the option could "grandfather" coverage for persons already receiving services under the option. This was envisioned as providing states with an alternative to waiting lists for managing the financial risk associated with extending community services in an environment where the level of need cannot be clearly determined. Since the HCBS option, as enacted, only permits services to continue until an individual has received twelve months of community services-instead of permitting states to continue covering people already receiving services indefinitely while limiting access to newcomers, it is unclear whether this authority will serve as a useful tool for states.

Notwithstanding all of these questions, the ultimate impact of this new option on expanding access to community services remains to be seen. The CBO projects that by 2015, states with about one quarter of Medicaid enrollment will use the option to provide community services to about 120,000 people. The option is projected to increase federal costs by $766 million over the 2006-2010 period and $2.6 billion over the 2006-2015 period.
Legislative Activity
As mentioned above, Dear State Medicaid Director Letters are the vehicle by which CMS will implement some reforms.  NACBHD staff has attended DC advocacy meetings that have specifically addressed the recent letter regarding the benchmark package plan option and EPSDT. The benchmark plans are State options under the DRA.  EPDST was included in the Dear State Medicaid Director Letter or CMS guidance to clarify its’ role as a wrap around to benchmark plans—if a state so chooses to implement the benchmark option.

Benchmark Plans

The DRA exempts a list of individuals from participating in benchmark plans. NACBHD believes that this list includes most of the individuals served by the membership.  However, in the guidance issued from CMS (Dear State Medicaid Director Letter) it states that individuals may voluntarily participate or enroll in a benchmark plan.  This creates concern for the advocacy community as it believes that states may go to “any lengths” to convince an individual to enroll (e.g. creating barriers to Medicaid enrollment).  In addition, the guidance also states that the benchmark plans will meet certain standards or coverage requirements.  However, plan approval is left to the CMS director.  Recently, the CMS director has approved plans the advocates consider far below acceptable standards (e.g. Arkansas). 

EPSDT

The guidance provides little detail about this provision from the DRA other than indicating that EPSDT will serve as a wrap around to benchmark plans. DC advocates are seeking clarification regarding exactly how EPSDT will “wrap around” (e.g. how will enrollees be made aware, how will providers refer?).  Further, some speculate that benchmark plans could take the position that they already provide services considered to be part of EPSDT.  While this is a concern (limiting access) as well as some of the other coordination and member benefit issues, NACBHD believes that the guidance supports continuation of EPSDT—something some feared would not be the case.  
The Health Insurance Marketplace Modernization and Affordability Act (HIMMA)—S.1955

The Health Insurance Marketplace Modernization and Affordability Act (HIMMA), S. 1955 introduced by Senator Enzi (R-WY), passed the Senate last month.  Its passage and momentum have brought the bill to NACBHD’s attention. 
Proponents of the bill posit that its purpose is to make insurance affordable for small businesses by pooling resources.  However, opponents believe that its affordability is found by removing protections established in federal law.  Families USA, a liberal think tank in Washington DC states that, “States will no longer be able to mandate coverage of benefits, services, or categories of providers for individuals, small groups, or large groups. Premium rating protections, enacted by states to make small group insurance more affordable to older and sicker workers, will be set aside. Insurers will be allowed to sue states that do not comply. The bill sets a ceiling on, but no floor under, what states can do to protect insurance” (Families USA memorandum, March 31, 2006).  
Families USA also provides a summary of S.1955 on its website at http://www.familiesusa.org/issues/private-insurance/enzi/himma-summary.html   Highlights of this are included below
The Health Insurance Marketplace Modernization Act (HIMMA), introduced by Senator Michael Enzi of Wyoming, has two major components. The first, Title I of the Act, allows small businesses to band together to buy health insurance. These “Small Business Health Plans” (SBHPs), previously known as Association Health Plans or AHPs, would be exempt from most state laws and regulations governing health insurance. The second major component (Titles II and III) of this Act extends this exemption to much of the private market. Title II grants an exemption from most state laws and regulations to most insurers operating in the private market. Whether such an insurer sells policies to individuals, to small groups, or to large groups, it will not have to follow state requirements regarding benefits, services, or providers, and small group insurers will also be exempt from state rating rules. Title III establishes a commission to write new federal regulations that set aside, or preempt, state laws governing health insurance marketing, prompt payment, internal review, and form filing. This commission has no meaningful consumer participation. 

What Kinds of Plans Can Insurers Offer in the Individual, Small Group, and Large Group Markets? 
· Insurers in the individual, small group, and large group markets can offer insurance without regard to state laws pertaining to benefits, services, or providers, but only if they also offer an alternative “comprehensive” option.

· The “comprehensive” option must be modeled after the covered services, benefits, and providers of a state employee health plan in one of the five most populous states (California, Florida, Illinois, New York, and Texas). The comprehensive option can be any plan offered to state employees in any of those five states, and the insurer must offer only one such plan. It does not need to provide the benefits formally mandated in the state.

· Since the “comprehensive” option does not have to adopt the cost-sharing of the state plan on which it is modeled, an insurer could offer these “comprehensive” benefits in the form of a high-deductible plan. In fact, an insurer could decide to offer the “comprehensive” option only in the form of a high-deductible plan. 

· The provisions exempting plans from state benefit protections go into effect for small business plans within 12 months of enactment and, for other plans, within 15 months. These provisions supercede state laws with respect to benefits, 
Can States Enforce Their Own Laws and Regulations?
· No. Insurers will be able to sue states and individual officials for attempting to enforce their own state regulations. They can sue for injunction and “equitable relief.”

· Insurers can file suit either in U.S. District Court or directly in the U.S. Court of Appeals. 

Insurers Can Sue States:
· Insurers will be able to sue states and individual officials for attempting to enforce their own state regulations. They can sue for injunction and “equitable relief.”

· Insurers can file suit either in District Court or directly in the U.S. Court of Appeals.  

After some deliberation, NACBHD signed on to a letter in opposition of S.1955.  NACo was not persuaded even though NACBHD requested its sign on as well.  Those in opposition also include numerous health advocacy groups, insurance commissioners, 39 State Attorneys General, and a few Governors. 

Congressional Hearing

On Tuesday, April 25, the Senate Finance Committee held a hearing titled, “The Social and Economic Effects of the Methamphetamine Epidemic on America’s Child Welfare System.”  NACBHD staff viewed the hearing and shared critical themes with the Substance Abuse Committee members.  

Senators Charles Grassley, Chairman (R-IA) and Max Baucus (D-MT) started by providing a context for the hearing.  They each stated that addicted parents are abusing their children and creating a burden on the child welfare system.  The individuals who testified strongly supported family-based treatment and parenting programs indicating that these “helped when nothing else ever did.”  Ineffective services cited by the individuals who testified included single adult 90 day treatment, 12 step only programs.  Testimonies also indicated that it was the intervention of the child welfare agency that provided the greatest impetus for seeking and staying in treatment.  Senators and those who provided testimony also indicated that prevention and early intervention are the best ways to “break the cycle” of addiction in families.     
Although unable to attend the second half of the hearing, NASADAD’s Robert Morrison provided NACBHD with the following information:
Second Panel Includes Research and Agency Perspectives
Dr. Nancy Young, Director of Children and Family Futures, Inc. – which serves as a lead on the National Center for Substance Abuse and Child Welfare (NCSACW).  The NCSACW receives support from the Substance Abuse and Mental Health Services’ (SAMHSA) Center for Substance Abuse Treatment (CSAT) and Administration on Children, Youth and Families.  NASADAD is a consortium member of the NCSACW.  Dr. Young noted that women are disproportionately impacted by methamphetamine in a number of ways.  For example, while the gender ratio of treatment admissions for all substances is one woman for every three men, the gender ratio of treatment admissions for methamphetamine is one woman for every one man.  In addition, females represent 70 percent of all treatment admissions for those between the ages of 12 and 14.  Children are also impacted by impacted by methamphetamine.  According to the Department of Justice (DOJ), more than 15,000 children were affected by methamphetamine manufacturing.  Dr. Young then offered four core recommendations: (1) improve data systems that will help paint a better picture of addiction and child welfare issues, (2) improve interventions for children, (3) improve and increase availability of staff training and (4) increase timely access to addiction treatment.  

 Mr. Kevin Frank, Regional Administrator the Montana Department of Public Health and Human Services, Child and Family Services, noted that over 65 percent of all foster care placements in Montana are directly attributable to drug use – and of those, methamphetamine is a primary factor 57 percent of the time.  Mr. Frank promoted increased education and anti-methamphetamine media campaigns/prevention and the drug court model as two vital tools to address the impact of methamphetamine on families.    

Finally, the Reverend Frederick Aigner, Ph.D., President/CEO of Lutheran Services of Illinois expressed concern with how quickly methamphetamine entered and impacted Illinois – noting that methamphetamine use is “…largely responsible for a 260 percent increase in the foster caseload in the past three years.”  Reverend Aigner recommended increased education, training and funding to address the caseload each foster care worker carries.

 NACBHD has signed onto a letter circulated by NASADAD that requests a $20 million dollar appropriation for a grant program established for methamphetamine addicted pregnant women.  NACo has signed on as well.  The program was authorized without appropriation as part of the USA Patriot Act HR 3199.
If you have any questions on this update, please do not hesitate to contact us.  Thank you for your attention. 
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